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1. Introduction 

The Catholic Parliamentary Liaison Office (CPLO) is an office of the Southern African Bishop’s Conference. It is tasked with liaising between the Church and Parliament/Government, commenting on issue of public policy, and making submissions on legislation. 

We welcome the opportunity to submit comments on the Draft Prevention of Illegal Eviction from and Unlawful Occupation of Land Amendment Bill. The Catholic Church recognises the challenges faced by municipalities, landowners, and communities in addressing unlawful occupation and the provision of alternative accommodation. However, we are concerned that several provisions of the Bill will undermine protections that have been recognised through longstanding constitutional jurisprudence, to the grave disadvantage of vulnerable sectors of the population. 


2. Constitutional Framework

The Constitution protects both property rights and the right to adequate housing. Section 25(1) provides that:
"No one may be deprived of property except in terms of law of general application, and no law may permit arbitrary deprivation of property."
This provision protects both public and private property from unlawful occupation and arbitrary deprivation. At the same time, section 26 recognises the right of everyone to have access to adequate housing:
"(1) Everyone has the right to have access to adequate housing.
(2) The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of this right.
(3) No one may be evicted from their home, or have their home demolished, without an order of court made after considering all the relevant circumstances. No legislation may permit arbitrary evictions."

Section 26(3) is the constitutional foundation of the Prevention of Illegal Eviction from and Unlawful Occupation of Land (PIE) Act and requires courts to ensure that every eviction is just and equitable. The PIE Act has been an important piece of legislation in balancing the constitutional rights of landowners with the rights of those seeking access to adequate housing and protection from unlawful evictions. However, the Draft PIE Bill will, in its current form, have the effect of severely curtailing the rights contained in section 26 and other related sections of the Constitution.


3. Specific Concerns

We are particularly concerned with the following:

3.1. Criminalisation of land occupation
The proposed new section 3(1)(b) provides that “No person may incite, arrange, organise or permit any person to occupy land without the consent of the owner, organ of state or person in charge of that land.” And the amended section 3(2) proposes a fine of up to R2-million fine or two years in prison for anyone who contravenes s 3(1)(b).
  
We are of the opinion that this provision is too broad and makes no distinction between those who operate with clear criminal intent (e.g. hijacking buildings or ‘selling’ land that they do not own) and those occupiers who may be acting out of desperation or as part of a civic or political protest or campaign around landlessness or homelessness. 

We therefore propose that this provision should make an unambiguous distinction between unlawful dealing with land for private financial or material gain (as contemplated in s 3(1)(a)), and spontaneous land invasions, occupations and housing-related protests (which would fall under s 3(1)(b)). The distinction should be based on the intention behind the two types of dealings – one is in effect an economic crime while the other is likely to be a political act.

3.2. Alternative accommodation
South African courts have consistently declared that where evictions would result in homelessness, the state is obliged to provide temporary alternative accommodation. The proposed new sub-sections 4(13) and 4(14) are inconsistent with this jurisprudence, as they seek to absolve the state from its obligation to provide temporary alternative accommodation.
 
Furthermore, the Bill does not provide any guidance as to what constitutes a reasonable time period for providing ‘temporary’ alternative accommodation, but rather places the burden on the court to determine the time period. Such a determination would require knowledge of housing programmes, available housing rental stock, municipal budgets, etc. Municipalities would be in a better position to make such determinations. The constitutional mandate for the realisation of the right to adequate housing rests with the state, and not the courts.

We therefore propose that the proposed new sub-sections 4(13) and 4(14) should be removed from the Bill.


4. Conclusion

We recognise the immense financial and practical pressure municipalities, landowners and communities must endure in responding to balancing the progressive right to adequate housing and the right of landowners. But the answer is not to undermine Section 26 of the Constitution, or to diminish the safeguards that have been established through years of housing jurisprudence, without addressing the root causes of ongoing housing crisis and the historical deprivation of land. 

We wish the Department well in its ongoing deliberations on the Draft Bill.
	
For further information, please contact:
Kenny Pasensie
Catholic Parliamentary Liaison Office
kenny@cplo.org.za
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